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R determ ned a deficiency in P s 2004 Feder al
inconme tax. After P s concessions, the issues for
decision are: (1) Wiether Pis entitled to deduct
Schedul e E expenses relating to real property in
California; and (2) whether the real property in
California was a residence of P during 2004 for
pur poses of sec. 280A |.R C

Held: P is not entitled to deduct Schedule E
expenses relating to the real property in California.

Hel d: The real property in California was a residence
of P during 2004 for purposes of sec. 280A |I.RC. Pis
liable for the incone tax deficiency.




-2 -
Charles M Akers, Jr., pro se.

Jeffery D. Rice, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of an alleged income tax deficiency that
respondent determned for petitioner’s 2004 tax year. After
concessi ons by petitioner,! the issues for decision are: (1)
Whet her petitioner is entitled to a deduction for expenses
cl ai med on Schedul e E, Suppl enental |ncone and Loss, for 2004
relating to petitioner’s real property in California;, (2) if
petitioner is not entitled to deduct Schedul e E expenses for the
2004 tax year, whether the real property in California is a
resi dence of petitioner for 2004 for purposes of section 280A. 2

FI NDI NGS OF FACT
Sonme of the facts have been stipulated, and the stipul ated

facts and acconpanyi ng exhi bits are hereby incorporated by

Petitioner conceded that he received $673 of unreported
incone in 2004. This anount included inconme from conpensation
and the sale of stocks and bonds. There was al so an unreported
wi t hhol ding tax credit of $104 which respondent conceded.

2Unl ess ot herwi se indicated, all section references are to
t he I nternal Revenue Code of 1986, as anended and in effect for
the tax year at issue. The Rule reference is to the Tax Court
Rul es of Practice and Procedure.
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reference into our findings. At the tinme he filed his petition,
petitioner resided in California.

During the 2004 tax year petitioner was the sole owner of a
t hree-bedroom hone in California (the cabin). On his 2004
Federal inconme tax return, petitioner clained $20,258 of Schedul e
E expenses relating to the rental of the cabin. Al of these
cl ai mred expenses were disall owed by respondent.

Petitioner contracted with Al pine Resort Rentals (Al pine), a
property managenment conpany, to rent the cabin for the 2004 tax
year. Per the rental agreenent, Al pine had an exclusive right to
rent the cabin during 2004. For its services, petitioner paid
Al pine a 35 percent conmm ssion of all rental inconme received.
Anmong ot her things, Al pine was responsible for arranging
housekeeping and linens for rental custoners; petitioner was
responsible for maintaining the property in a safe and aesthetic
condition, paying all utilities, having the property “deep
cl eaned” twi ce a year, and providing |linens.

The cabin was rented 3 tinmes during the 2004 tax year, for a
total rental period of 12 days and 9 nights. The parties have
agreed that the average rental period of custonmer use for the
cabin for 2004 tax year was 3 days.

Petitioner visited the cabin eight tinmes during 2004, for a

total of approximately 27 days and 19 nights. Each tine
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petitioner visited the cabin during 2004, he was acconpani ed by
famly menbers.

On April 14, 2008, respondent issued a notice of deficiency
di sal l owi ng the previously noted $20, 258 of petitioner’s clained
Schedul e E expenses. Petitioner filed a tinely petition with
this Court. A trial was held on January 18, 2009, in Los
Angel es, California.?

OPI NI ON

Burden of Proof

The Conmm ssioner’s determ nation of a taxpayer’s liability
is generally presuned correct, and the taxpayer bears the burden

of proving that the determnation is inproper. See Rule 142(a);

31t is appropriate at this juncture to dispose of a
procedural matter pending before this Court. In the stipulation
of facts and the suppl enental stipulation of facts, respondent
objected to the adm ssibility of petitioner’s Exhibits 9-P
t hrough 22-P on grounds of relevancy and materiality. W took
respondent’s objections under advisenent. Upon due consideration
we find that Exhibits 9-P through 11-P and 14-P through 22-P have
a tendency to nmake the existence of facts that are of consequence
to the determnation of this case nore or less likely than
w thout them See Fed. R Evid. 401 and 402. Therefore,
respondent’s objections to the adm ssibility of petitioner’s
Exhi bits 9-P through 11-P and 14-P through 22-P are overrul ed and
t hese exhibits are received into evidence.

Wth regard to Exhibit 12-P, a copy of the letter petitioner
wote to his Congressman regarding his case, and Exhibit 13-P, a
copy of the letter petitioner received fromthe director of
constituent services for Representative Edward R Royce in
response to petitioner’s letter, we find that these exhibits are
not relevant to the case at hand and not adm ssible into

evi dence. Therefore, respondent’s objections to the

adm ssibility of petitioner’s Exhibits 12-P and 13-P are
sust ai ned and these exhibits are not received into evidence.
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Welch v. Helvering, 290 U S 111, 115 (1933). However, pursuant

to section 7491(a), the burden of proof on factual issues that
affect the taxpayer’s tax liability may be shifted to the
Comm ssi oner where the “taxpayer introduces credible evidence
with respect to * * * such issue.” Petitioner has not
established that he neets the requirenents under section
7491(a)(1) and (2) for such a shift. Consequently, the burden of
proof remains on him Mreover, deductions are a matter of

| egi slative grace, and petitioner bears the burden of proving
that he is entitled to any of the deductions clainmed. See

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992).

1. Section 469 Schedul e E Expenses Relating to Rental of Cabin

Section 469(a)(1) and (d)(1) generally prohibits a taxpayer
fromcl ai mng deductions attributable to “passive activities” in
an anount whi ch exceeds the incone generated by that taxpayer’s

“passive activities”. Mdler v. Comm ssioner, T.C. Meno. 1998-

112; Scheiner v. Comm ssioner, T.C. Mnp. 1996-554: Mrdkin v.

Comm ssioner, T.C Meno. 1996-187. Section 469(c)(1) and (2)

provi des that the term “passive activity” includes: (1) Any
activity which involves the conduct of a trade or business and in
whi ch the taxpayer does not materially participate, and (2)
except for taxpayers engaged in the real property business, any
rental activity without regard to whether or not the taxpayer

materially participates in the activity.
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For purposes of section 469, the term*“rental activity” is
defined in section 469(j)(8) as any activity where paynents are
principally for the use of tangible property. See also sec.
1.469-1T(e)(3) (i), Tenporary Incone Tax Regs., 53 Fed. Reg. 5702
(Feb. 25, 1988). An activity involving the use of tangible
property, however, is not considered a rental activity for a
taxabl e year if for such taxable year the average period of
custoner use for such property is 7 days or less. Sec.
1.469-1T(e)(3)(i) and (ii)(A), Tenporary Incone Tax Regs., supra.
Therefore, owners of rental real estate are not considered to be
engaged in a rental activity if the average period of custoner

use is 7 days or less. Madler v. Conm ssioner, supra.

Section 469(i)(1) and (2) allows the taxpayer to offset from
nonpassi ve i ncone up to $25,000 of certain passive activity
| osses,* as long as the activity is considered a “rental
activity”.

The parties have stipulated that the average period of
custoner use for the cabin during 2004 was 3 days. Consequently,
petitioner’s rental activity of the cabin during the 2004 tax
year is not a “rental activity” as defined in section 469(j)(8)

and the regul ati ons thereunder and thus he is not allowed the

4 The deduction is phased out for incone |evels above
$100, 000. Sec. 469(i)(3).
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$25, 000 offset for | osses agai nst nonpassive inconme. See sec.
1.469-1T(e)(3) (i) and (ii)(A), Tenporary Incone Tax Regs., supra.

Addi tionally, since the rental of the cabin does not fal
within the definition of “rental activity” under section 469,
Passive Activity Losses and Credits Limted, it is not a per se
passive activity under section 469(c)(2). Therefore, if
petitioner can show that he “materially [participated]” in the
rental of the cabin, the activity would not be consi dered passive
and he could claimhis | osses agai nst nonpassi ve incone. Sec.
469(c) (1) (B)

Material participation is defined as involvenent in the
operations of an activity on a regul ar, continuous, and
substantial basis. Sec. 469(h)(1). A taxpayer can establish
mat eri al participation by satisfying any one of the seven tests
provided in the regulations. Sec. 1.469-5T(a), Tenporary |Inconme
Tax Regs., 53 Fed. Reg. 5725-5726 (Feb. 25, 1988); see al so

Mordkin v. Comm ssioner, supra. W consider that for purposes of

the case before us, the pertinent tests, as stated in section
1.469-5T(a)(2) and (3), Tenporary Inconme Tax Regs., supra, are as
fol | ows:

(2) The individual’s participation in the activity for
t he taxabl e year constitutes substantially all of the
participation in such activity of all individuals (including
i ndi vi dual s who are not owners of interests in the activity)
for such year; [or]

(3) The individual participates in the activity for
nmore than 100 hours during the taxable year, and such
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individual’s participation in the activity for the taxable

year is not less than the participation in the activity of

any ot her individual (including individuals who are not
owners of interests in the activity) for such year;

To satisfy one of these tests, petitioner nust establish
that either (1) no other individual’s participation exceeded
petitioner’s participation during 2004 or (2) that petitioner
participated in the activity for nore than 100 hours in 2004.
Wth regard to the second requirenent, petitioner has set forth
little evidence to establish that he was involved in the rental
of the cabin for nore than 100 hours in the 2004 tax year. He
has all eged that he took eight maintenance trips to the cabin
during 2004, but in no way has he quantified for the Court the
anmount of his active participation tinme. |In order to establish
that he did spend nore than 100 hours engaged in the rental of
the cabin, the Court woul d expect petitioner to provide evidence
corroborating his claimthat his trips to the cabin were indeed
for the purpose of maintenance, e.g., in the formof tinme |ogs,
oral testinony, and/or receipts.

Nor has petitioner established that no other individual’s
participation exceeded his participation in the activity or that
his participation constituted substantially all the participation
in the activity. Al pine was responsible for adverti sing,
showi ng, and renting the property, and after each tenant, a
cl eaning service cleaned the property. Further, petitioner has

conceded that his daughter assisted in the nanagenent and
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mai nt enance of the cabin and that he contracted with
professionals to provide repair services during 2004. Wile we
do not know how nuch tine these services took, they involve a
substantial anmount of tine.

It is petitioner’s burden to show that he satisfies the
requi renents of section 1.469-5T(a), Tenporary |Incone Tax Regs.,
supra, and he has failed to neet that burden. On the basis of
the foregoing, we find that petitioner did not materially
participate in this activity. Accordingly, petitioner is not
al l owed to deduct Schedul e E expenses relating to the cabin on
his 2004 tax return.

[11. Section 280A Personal Use of a Residence

Section 280A(a) Iimts otherw se all owabl e deducti ons by
individuals with respect to a “dwelling unit” that is used by the
t axpayer during the year as a “residence”. A taxpayer uses a
dwel ling unit as a “residence” if his or her personal use exceeds
the greater of 14 days or 10 percent of the days it is rented at
fair rental value during the year. Sec. 280A(d)(1).

If found to be a “residence”, section 280A(c)(5) limts the
deducti on of expenses related to the property to the excess of
gross incone fromthe property over deductions allocable to the
rental use that are deductible regardless of the rental use, such

as interest and taxes. See sec. 280A(b).



- 10 -

However, if a dwelling unit is used during the taxable year
by the taxpayer as a residence and such dwelling unit is rented
for less than 15 days during the taxable year, then no deduction
allocable to the rental use of such dwelling unit is allowed, and
the incone derived fromsuch use for the taxable year is not
included in the gross inconme of the taxpayer under section 61
Sec. 280A(Q).

Contrary to petitioner’s contention in his brief, a taxpayer
is deenmed to “have used a dwelling unit for personal purposes for
a day if, for any part of such day, the unit is used” for
personal purposes by the taxpayer or by any nmenber of the
taxpayer’s famly. Sec. 280A(d)(2). However, a dwelling unit is
general ly not used by a taxpayer for personal purposes on any day
it is principally used to performrepair or maintenance work on
the unit. 1d.

Petitioner has conceded that he nmade eight trips to the
cabin in 2004, for a mninmum stay of 27 days, and that nenbers of
his famly acconpani ed himon each trip. He alleges that these
trips were not for personal use, but with regard to the upkeep
and mai nt enance of the cabin. Specifically, petitioner clains in
his brief that: “The only purpose for the owner to travel to the
cabin is for maintenance, inspection and oversight, purchasing

supplies, such as (plunbing, antifreeze, snoke alarm batteries,
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i ght bul bs) managenent and schedul i ng specialized work or
repair.”

Petitioner has presented no evidence to substantiate his
contention. He has not provided to the Court any receipts, work
reports, time logs, or testinony to support his claimthat the
notive of his trips and his activity at the cabin was in fact for
upkeep. Al though cautioned at trial that his opening statenment
was not evidence that the Court could rely on to make findi ngs of
fact, petitioner chose not to testify at the trial, relying
entirely on the stipulation of facts and the stipulated exhibits
to provide all of the evidence in his case. Hence, petitioner
has failed to neet his burden of proving that personal use of the
cabin did not exceed the greater of 14 days. Consequently, the
cabin is considered a residence for purposes of section 280A

The parties have stipulated that the cabin was rented for
| ess than 15 days during 2004. Therefore, no inconme fromthe
rental of the cabin is included in petitioner’s 2004 tax return
and he is not allowed to deduct any expenses related to the
rental of the cabin. Petitioner is still allowed to deduct the
nortgage interest and taxes attributable to the cabin on Schedul e
A, Item zed Deductions, of his 2004 tax return, subject to the

limtations provided in section 68. See sec. 280A(b).
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The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

for respondent.




